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United States Court of Appeals for the 

District of Columbia 

- I 

No. 6456. j 

i 

Leon Schwartzman, Appellant, 

vs. 

William B. Lloyd. 
and 

No. 6457. 

I 

Leon Schwartzman, Appellant, j 

vs. 

i 

May P. Lloyd. 

I 

— 

I 

a Supreme Court of the District of Columbia. 

At Law. 

No. 81404. 

i 

i 

William B. Lloyd, Plaintiff, 

l 

vs. 

i 

Leon Schwartzman, Defendant. 

and 

At Law. 

No. 81405. ! 

May P. Lloyd, Plaintiff, 

i 

vs. 

Leon Schwartzman, Defendant. 

Be it remembered, That in the Supreme Court of thi Dis 
triet of Columbia, at the City of Washington, in said Dis 

1—6456a 
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trict, at the times hereinafter mentioned, the following 
papers were filed and proceedings had, in the above-en¬ 
titled causes, to wit: 

1 Declaration. 

Filed June 14, 1932. 

In the Supreme Court of the District of Columbia. 

At Law. 

#81404. 

William B. Lloyd, Plaintiff, 


vs. 

Leon Schwartzman, Defendant. 

Count I. The plaintiff, William B. Lloyd, by his attor¬ 
neys Fischer, Bendheim & Fischer, sues the defendant, 
Leon Schwartzman, for that heretofore, to-wit, on the 9th 
day of January, 1932, the said defendant owned and op¬ 
erated a Ladies’ Ready To Wear establishment known as 
the “Leonce Shop,” at premises, to-wit, 1115 G St., X. W., 
in the city of Washington, District of Columbia, and on the 
day and year aforesaid, May P. Lloyd, the wife of the 
plaintiff accepted the invitation of the said defendant to 
visit his said shop and inspect the merchandise on display 
therein and in the defendant’s show windows, and it then 
and there became and was the duty of the said defendant 
and of his agents, servants, and employees to exercise rea¬ 
sonable care and caution in the maintenance and care of the 
said show windows so as to prevent them from cracking, 
breaking, or otherwise collapsing and injuring the public 
and more particularly the said May P. Lloyd, who visited 
the said defendant’s establishment at and upon the invita¬ 
tion aforesaid; yet the said defendant, his agents, servants, 
and employees, unmindful and in violation thereof, disre¬ 
garded their said duty, as hereinafter set forth, to-wit: on 
the 9th day of January, 1932, May P. Lloyd, the wife of the 
plaintiff visited the defendant’s shop and was engaged in 
inspecting the merchandise on display in the said 
2 defendant’s show windows, and while so engaged, 
and in the exercise of due care and caution on her 
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I 

part, the said defendant, his agents, servants, or emjployees 
did negligently and carelessly permit the said show win¬ 
dows to break, crack, crash, or otherwise collapse, ifi conse¬ 
quence whereof the said glass from said window <pr win¬ 
dows struck the said May P. Lloyd, wife of the plaintiff, in¬ 
flicting upon her serious and severe injury, by reason of 
which the said May P. Lloyd, wife of the plaintiff, suffered 
and sustained and has continued to suffer and sustain and 
will continue permanently to suffer great mental and 1 bodily 
pains and severe shock to her nerves and nervous system; 
and did further sustain numerous cuts and abrasions on 
her hands and knees and a severe contusion on the llack of 
her head; that at the time of receiving the said injuj-y, the 
said May P. Lloyd, wife of the plaintiff, was pregnant and 
had been under the professional care of a physician jon ac¬ 
count of said pregnancy for several months prior thereto, 
that up until the aforesaid 9th day of January, 19$2, the 
said May P. Lloyd, wife of the plaintiff, was in good'health 
and the course of her pregnancy was normal, but tjiat by 
reason of the aforesaid injury, she was compelled to im¬ 
mediately go to bed, and during the night of January 9th, 
1932, went into forced labor; that in consequence of said 
injury on, to-wit, January 10th, 1932, she was removed to 
Columbia Hospital in active labor, having severe J pains 
during intervals of, to-wit, every five minutes, whicji said 
pains subsequently, proved to be false labor; that thq said 
May P. Lloyd, wife of the plaintiff, by reason of the afore¬ 
said injury and the false labor and pain resulting there¬ 
from, became and was extremely depressed and desper¬ 
ately psychotic with prominent suicidal tendencies j as a 
result of which it was necessary to induce lalj)or to 
3 terminate her pregnancy and it was further fieces- 
sary, due to May P. Lloyd’s, wife of the plalintiff, 
weak and exhausted condition, to use high forceps jo de¬ 
liver the child which was prematurely born on, to-wit, Janu¬ 
ary 17th, 1932; that as a result of the use of the saiq high 
forceps the said child was considerably injured abofit the 
face and head, and one side of the said head being siiialler 
than the other, which said condition has been a source of 
great mental anguish, humiliation and worry to the said 
plaintiff and to his said wife, May P. Lloyd, and has 4dded 
to her disordered nervous system and mental condition, 
whereby and in consequence of all of the aforesaid facts, 
the said May P. Lloyd, wife of the plaintiff, became and was 
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rendered sick, sore, lame, disabled, and disordered for a 
long space of time, to-wit, January 9th, 1932, up to the 
present time and from thence hitherto will continue to 
suffer permanently; that as a result of the aforesaid injury 
to the plaintiff’s wife, the said plaintiff has been compelled 
to procure the services of divers physicians and nurses in 
an effort to cure his said wife and to alleviate her said pain 
and suffering and has further been compelled to expend 
large sums of money, to-wit, $1,257.25, for medical bills, 
hospital bills, nurses’ services, medicines, and treatments 
for and on behalf of his said wife and will be in the future 
compelled to expend large sums of money in an effort to 
alleviate and cure the said May P. Lloyd of her injuries; 
that as a further result of said injuries the said May P. 

Llovd has been unable to discharge her usual and custom- 
ary household duties, resulting in the loss to this plain¬ 
tiff of the services and consortium of his said wife. 

Wherefore lie brings this suit and claims damages 
4 of the said defendant in the sum of Twenty-five 
Thousand Dollars ($25,000.00) and costs. 

Count II. The Plaintiff, William B. Lloyd, by his attor¬ 
neys Fischer, Bendheim & Fischer sues the defendant, Leon 
Schwartzman, for that heretofore, to-wit, on the 9th day 
of January, 1932, the said defendant owned and operated 
a Ladies’ 1 Ready To Wear establishment known as the j 
“Leonce Shop,” at premises, to-wit, 1115 G St., N. W., 
in the city of Washington, District of Columbia, and on 
the day and year aforesaid, and prior thereto, the said de¬ 
fendant advertised to the general public a bargain sale of 
merchandise at his said establishment; that as a result of 
the aforesaid advertisement and the said invitation to the 
public, the said May P. Lloyd, wife of the plaintiff, on the 
day and year aforesaid, and numerous other patrons ac¬ 
cepted the invitation of the defendant to visit his said 
shop and inspect the said merchandise on display therein 
and in the said show windows, and it then and there be¬ 
came and was the duty of the said defendant, and of his 
agents, servants, and employees to exercise such reason¬ 
able care and precaution in the maintenance and care of 
his said show windows so as to prevent the large crowds, 
which the defendant knew, or by the exercise of reason- j 
able care could have known, would visit his said shop in 
response to his aforesaid invitation, from pressing against j 
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and, into said show windows causing them to crack, break, 
or otherwise collapse and injure the public, and more par¬ 
ticularly the said May P. Lloyd, the wife of the plaintiff, 
who visited the said defendant’s establishment at anc| upon 
the invitation aforesaid; yet, nevertheless, the sajd de¬ 
fendant, his agents, servants and employees, unmindful 
and in violation of the aforesaid duty negligently 
5 and carelessly failed to guard or protect the afore¬ 
said show windows when the said defendant, his 
agents, servants, or employees saw, or by the exerdise of 
reasonable care, could have seen the large crowds of peo¬ 
ple pressing against and into the said windows; and the 
said defendant, his agents, servants, and employees did 
further negligently and carelessly fail to warn the public 
or to in any manner advise them of the possible breaking 
of the said glass after the said defendant, his said agents, 
servants, and employees saw, or by the exercise of rea¬ 
sonable care, could have seen the said windows cracking, 
and the said defendant did further negligently and care¬ 
lessly fail to take any precaution or to in any manner 
endeavor to prevent the said show windows from break¬ 
ing and falling when the said defendant, his agents, serv¬ 
ants, and employees saw, or by the exercise of reason¬ 
able care, could have seen the said windows cracking as 
aforesaid. 

Wherefore, as a result of said negligence and careless¬ 
ness, said show windows did break, crash, or otherwise 
collapse and fall, in consequence whereof the said glass 
from said window or windows struck the plaintiff, the 
said May P. Lloyd, wife of the plaintiff, inflicting upon 
her serious and severe injury, by reason of which tin? said 
May P. Lloyd, wife of the plaintiff, suffered and sustained 
and has continued to suffer and sustain and will continue 
permanently to suffer great mental and bodily paips and 
severe shock to her nerves and nervous system; anid did 
further sustain numerous cuts and abrasions on her bands 
and knees and a severe contusion on the back of her jhead; 
that at the time of receiving the said injury, the said May 
P. Lloyd, wife of the plaintiff, was pregnant and had been 
under the professional care of a physician on account of 
said pregnancy for several months prior thereto, 
that up until the aforesaid 9th day of January, 
1932, the said May P. Lloyd, wife of the plaintiff, 
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was in good health and the course of her pregnancy was 
normal, but that by reason of the aforesaid injury, she 
was compelled to immediately to go — bed, and during the 
night of January 9th, 1932, went into forced labor; that 
in consequence of said injury on, to-wit, January 10th, 
1932, she was removed to Columbia Hospital in active 
labor, having severe pains during intervals of, to-wit, 
every five minutes, which said pains subsequently proved 
to be false labor; that the said May P. Lloyd, wife of the 
plaintiff, by reason of the aforesaid injury and the false 
labor and pain resulting therefrom, became and was ex¬ 
tremely depressed and desperately psychotic with promi¬ 
nent suicidal tendencies as a result of which it was neces¬ 
sary to induce labor to terminate her pregnancy and it 
was further necessarv, due to her weak and exhausted con- 
dition, to use high forceps to deliver the child which was 
prematurely born on, to-wit, January 17th, 1932; that as 
a result of the use of the said high forceps the said child 
was considerably injured about the face and head, and 
one side of the said head being smaller than the other, 
which said condition has been a source of great mental 
anguish, humiliation and worry to the said plaintiff and 
to his said wife, May P. Lloyd, and has added to her dis¬ 
ordered nervous svstem and mental condition, whereby 
and in consequence of all of the aforesaid facts, the said 
May P. Lloyd, wife of the plaintiff, became and was 
rendered sick, sore, lame, disabled, and disordered for a 
long space of time, to-wit, January 9th, 1932, up to the pres¬ 
ent time and from thence hitherto will continue to suffer 
permanently; that as a result of the aforesaid injury to the 
plaintiff’s wife, the said plaintiff has been com- 
7 pcllcd to procure the services of divers physicians 
and liurses in an effort to cure his said wife and 
to alleviate her said pain and suffering and has further 
been compelled to expend large sums of money, to-wit, 
$1,257.25, for medical bills, hospital bills, nurses’ services, 
medicines, and treatments for and on behalf of his said 
wife and will be in the future compelled to expend large 
sums of money in an effort to alleviate and cure the said 
May P. Lloyd of her injuries; that as a further result of 
said injuries the said May P. Lloyd has been unable to 
discharge her usual and customary household duties, re¬ 
sulting in the loss to this plaintiff of the services and con¬ 
sortium of his said wife. 
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Wherefore he brings this suit and claims daipages of 
the said defendant in the sum of Twenty-five thousand 
Dollars, ($25,000.00) and costs. 

FISCHER, BENDHEIM & FISCHER, 
STANLEY H. FISCHER, 

NORMAN FISCHER, 

LEROY S. BENDHEIM, 

Attorneys for the Plaintiff. 

Plea. 


Filed July 1, 1932. 


# # * # * * # 

For a Plea to the Declaration filed herein, and each count 
thereof, this defendant admits that he operated the estab¬ 
lishment referred to in the Declaration; he is without 
knowledge as to whether or not the plaintiff visited his 
said establishment as alleged and for the purposes jalleged, 
and can neither admit nor deny the same; hp admits 
8 that he advertised to the general public a pargain 
sale of merchandise at his said establishment and 
that said sale was advertised for and conducted on the 
day alleged in the Declaration; he denies all the other alle¬ 
gations of said Declaration. 

BURKART & QUINN., 

By HENRY I. QUINN, 

Attorneys for Defe^ant. 

I 

i 

Substituted Plea. \ 


Filed July 8, 1932. 


i 

For a Plea to the Declaration filed herein, and eacl| count 
thereof, this defendant admits that he operated the estab¬ 
lishment referred to in the Declaration; he is without 
knowledge as to whether or not the plaintiff^ wife 
visited his said establishment as alleged and for thle pur¬ 
poses alleged, and can neither admit nor deny the same; 
he admits that he advertised to the general public a bar¬ 
gain sale of merchandise at his said establishment and 
that said sale was advertised for and conducted on the day 
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alleged in the Declaration; he denies all the other allega¬ 
tions of said Declaration. 

BURKART & QUINN, 

By HENRY I. QUINN, 

Attorneys for Defendant . 

We consent to substitution of plea. 

FISCHER, BENDHEIM & FISCHER. 

9 Memorandum . 

January 31, 1934—Verdict for plaintiff for $1,000. 

Supreme Court of the District of Columbia. 

Thursday, June 28,1934. 

Session resumed pursuant to adjournment, Hon. 0. R. 
Luhring, Justice, presiding. 

• #••••• 

Upon consideration of the motion filed herein, for a new 
trial, the same having been heretofore duly argued and sub¬ 
mitted to the Court, it is ordered that said motion be, and 
the same is hereby overruled, and judgment on verdict 
ordered. 

Wherefore, it is considered that plaintiff recover of the 
defendant herein the sum of One Thousand Dollars 
($1,000.00), together with costs of suit to be taxed by the 
clerk and have execution thereof. 

Thursday, July 19, 1934. 

Session resumed pursuant to adjournment, Hon. Peyton 
Gordon, Justice, presiding. 

##*•*•# 

Comes now the defendant by his attorney of record and, 
in open Court, notes an appeal to the Court of Appeals of 
this District from the judgment entered herein June 28, 
1934; whereupon, an undertaking to act as a supersedeas 
and a cost bond is hereby fixed in the sum of One Thousand 
Two Hundred Dollars ($1,200.00). 

Further, for good cause shown it is this day 

10 ordered that the time within which to file the Bill of 
Exceptions be, and the same is hereby extended to 

and including August 13, 1934. 


L. SCHWARTZMAN VS. W. B. AND M. P. LLOYD. 


9 


Memorandum. 

July 20, 1934—Supersedeas bond $1,200 on appeal ap¬ 
proved and filed. 

Declaration. 

Filed June 14, 1932. 

In the Supreme Court of the District of Columlpia. 

At Law. 

#81405. 

May P. Lloyd, Plaintiff, 
vs. 

Leon Schwartzman, Defendant. 

Count I. The plaintiff, May P. Lloyd, by her attorneys 
Fischer, Bendheim & Fischer, sues the defendant), Leon 
Schwartzman, for that heretofore, to-wit, on the 9th day of 
January, 1932, the said defendant owned and operated a 
Ladies Ready To Wear establishment known as the 
“Leonce Shope,” at premises, to-wit, 1115 G St., N. W., in 
the city of Washington, District of Columbia, and on the 
day and year aforesaid the plaintiff accepted the invitation 
of the defendant to visit his said shop and inspect thje mer¬ 
chandise on display therein and in the said defendant’s 
show windows, and it then and there became and \yas the 
duty of the said defendant, and of his agents, servants and 
employees to exercise reasonable care and caution in the 
maintenance and care of the said show windows so 
11 as to prevent them from cracking, breaking, or other¬ 
wise collapsing and injuring the public, anc^ more 
particularly the plaintiff, who visited the said defendant’s 
establishment at and upon the invitation aforesaid; yet the 
said defendant, his agents, servants, and employees, un¬ 
mindful and in violation thereof, disregarded tlieiy said 
duty, as hereinafter set forth, to-wit: on the 9th day of 
January, 1932, the said plaintiff, May P. Lloyd, visited the 
defendant’s shop and was engaged in inspecting th^ mer¬ 
chandise on display in the said defendant’s show wiijdows, 

2—6456a 
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and while so engaged, and in the exercise of due care and 
caution on her part, the said defendant, his agents, serv¬ 
ants, or employees did negligently and carelessly permit 
the said show windows to break, crack, crash, or otherwise 
collapse, in consequence whereof the said glass from said 
window or windows struck the plaintiff, the said May P. 
Lloyd, inflicting upon her serious and severe injury, by 
reason of which the said May P. Llovd suffered and sus- 
tained and has continued to suffer and sustain and will con¬ 
tinue permanently to suffer great mental and bodily pains 
and severe shock to her nerves and nervous system; and did 
further sustain numerous cuts and abrasions on her hands 
and knees and a severe contusion on the back of her head; 
that at the time of receiving the said injury, the said May P. 
Lloyd was pregnant and had been under the professional 
care of a physician on account of said pregnancy for sev¬ 
eral months prior thereto; that up until the aforesaid 9th 
dav of Januarv, 1932, the said May P. Llovd was in good 
health and the course of her pregnancy was normal, but 
that by reason of the aforesaid injury, she was compelled 
to immediately go to bed, and during the night of January 
9th, 1932, went into forced labor; that in consequence of 
said injury on, to-wit, January 10th, 1932, she was 
12 removed to Columbia Hospital in active labor, hav¬ 
ing severe pains during intervals of, to-wit, every 
five minutes, which said pains subsequently proved to be 
false labor; that the said plaintiff, by reason of the afore¬ 
said injury and the false labor and pain resulting there¬ 
from, became and was extremely depressed and desperately 
psychotic with prominent suicidal tendencies as a result of 

which it was necessarv to induce labor to terminate her 

* 

pregnancy and it was further necessary, due to plaintiff’s 
weak and exhausted condition, to use high forceps to deliver 
the child which was prematurely born on, to-wit, January 
17th, 1932; that as a result of the use of the said high 
forceps the said child was considerably injured about the 
face and head, and one side of the said head being smaller 
than the other, which said condition has been a source of 
great mental anguish, humiliation and worry to the said 
plaintiff and has added to her disordered nervous system 
and mental condition, whereby and in consequence of all of 
the aforesaid facts, the said May P. Lloyd became and was 
rendered sick, sore, lame, disabled, and disordered for a 


L. SCHWAKTZMAN VS. W. B. AND M. P. LLOYD. 


11 


long space of time, to-wit, January 9th, 1932, up to the 
present time and from thence hitherto will continue to 
suffer permanently; that as a result of the aforesaid injury, 
the said plaintiff has been compelled to procure the Services 
of divers physicians and nurses, has been furthfer pre¬ 
vented from carrving on her usual and customarv house- 
hold duties, and large sums of money have been expended 
and will in the future have to be expended by her l^usband 
in an effort to alleviate and cure her of her said injuries. 

Wherefore she brings this suit and claims damages of 
the said defendant in the sum of Fifty Thousand Dollars, 
($50,000.00) and costs. 

13 Count II. The plaintiff, May P. Lloyd, by her attor¬ 
neys Fischer, Bendheim & Fischer sues the defend¬ 
ant, Leon Schwartzman, for that heretofore, to-wit, on the 
9th day of January, 1932, the said defendant own^d and 
operated a Ladies Ready To Wear establishment knpwn as 
the “Leonce Shop,” at premises, to-wit, 1115 G St., iN. W., 
in the city of Washington, District of Columbia, and on the 
day and year aforesaid, and prior thereto, the said defend¬ 
ant advertised to the general public a bargain sale qf mer¬ 
chandise at his said establishment; that as a result of the 
aforesaid advertisement and the said invitation to thle pub¬ 
lic, the said plaintiff on the day and year aforesaid, and 
numerous other patrons acepted the inviation of the defend¬ 
ant to visit his said shop and inspect the said merchandise 
on display therein and in the said show windows, and it then 
and there became and was the duty of the said defendant, and 
of his agents, servants, and employees to exercise such rea¬ 
sonable care and precaution in the maintenance and chre of 
his said show windows so as to prevent the large crowds, 
which the defendant knew, or by the exercise of reasonable 
care could have known, would visit his said shop In re¬ 
sponse to his aforesaid invitation, from pressing against 
and into said show windows causing them to crack, brqak, or 
otherwise collapse and injure the public, and more partic¬ 
ularly the plaintiff, who visited the said defendant’s estab¬ 
lishment at and upon the invitation aforesaid; yet, never¬ 
theless, the said defendant, his agents, servants and employ¬ 
ees, unmindful and in violation of the aforesaid duty jnegli- 
gentlv and carelessly failed to guard or protect the afore¬ 
said show windows when the said defendant, his agents, 
servants, or employees saw, or by the exercise of reasonable 
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care could have seen the large crowds of people pressing 
against and into the said windows ; and the said de- 

14 fendant, his agents, servants, and employees did fur¬ 
ther negligently and carelessly fail to warn the public 

or to in any manner advise them of the possible breaking 
of the said glass after the said defendant, his said agents, 
servants, and employees saw, or by the exercise of reason¬ 
able care could have been the said windows cracking, and 
the said defendant did further negligently and carelessly 
fail to take any precaution or to in any manner endeavor 
to prevent the said show windows from breaking and fall¬ 
ing when the said defendant, his agents, servants, and em¬ 
ployees saw, or by the exercise of reasonable care could 
have seen the said windows cracking as aforesaid. 

Wherefore, as a result of said negligence and careless¬ 
ness said show windows did break, crash, or otherwise col¬ 
lapse and fall, in consequence whereof the said glass from 
said window or windows struck the plaintiff, the said May 
P. Lloyd, inflicting upon her serious and severe injury, by 

reason of which the said Mav P. Lloyd suffered and sus- 

* •> 

tained and has continued to suffer and sustain and will con¬ 
tinue permanently to suffer great mental and bodily pains 
and severe shock to her nerves and nervous system; and did 
further sustain numerous cuts and abrasions on her hands 
and knees and a severe contusion on the back of her head; 
that at thej time of receiving the said injury, the said May 
P. Lloyd was pregnant and had been under the professional 
care of a physician on account of said pregnancy for sev¬ 
eral months prior thereto, that up until the aforesaid 9th 
day of January, 1932, the said May P. Lloyd was in good 
health and the course of her pregnancy was normal, but 
that by reason of the aforesaid injury, she was compelled 
to immediately go to bed, and during the night of January 
9th, 1932, went into forced labor; that in consequence of said 
injury on, to-wit, January 10th, 1932, she was removed to 
Columbia Hospital in active labor, having severe 

15 pains during intervals of, to-wit, every five minutes, 
which said pains subsequently proved to be false 

labor; that the said plaintiff, by reason of the aforesaid 
injury and the false labor and pain resulting therefrom, 
became and was extremely depressed and desperately psy¬ 
chotic with prominent suicidal tendencies as a result of which 
it was necessary to induce labor to terminate her preg- 
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nancy and it was further necessary, due to plaintiff[s weak 
and exhausted condition, to use. high forceps to deliver the 
child which was prematurely born on, to-wit, January 17th, 
1932; that as a result of the use of the said high forceps the 
said child was considerably injured about the fape and 
head, and one side of the said head being smaller tlfan the 
other, which said condition has been a source of great 
mental anguish, humiliation and worry to the said plaintiff 
and has added to her disordered nervous svstem and men- 
tal condition, whereby and in consequence of all of the afore¬ 
said facts, the said May P. Lloyd became and was rendered 
sick, sore, lame, disabled, and disordered for a long space 
of time, to-wit, January 9th, 1932, up to the present time 
and from thence hitherto will continue to suffer perma¬ 
nently; that as a result of the aforesaid injury, tl}e said 
plaintiff has been compelled to procure the services of 
divers physicians and nurses, has been further prevented 
from carrying on her usual and customary household duties, 
and large sums of money have been expended and will 
in the future have to be expended by her husband in an 
effort to alleviate and cure her of her said injuries. 1 . 
Wherefore she brings this suit and claims damages of 
the said defendant in the sum of Fifty Thousand Dollars, 
($50,000.00) and costs. 

FISCHER, BENDHEIM & 
FISCHER, 

STANLEY H. FISCHER, 
NORMAN FISCHER, 

LEROY S. BENDHEIM, 

Attorneys for the Plaintiff. 

I 

16 Plea. 

Filed July 8, 1932. 

• •»**•* 

For a Plea to the Declaration filed herein, and each 
count thereof, this defendant admits that he operated the 
establishment referred to in the Declaration; he is without 
knowledge as to whether or not the plaintiff visited his 
said establishment as alleged and for the purposes alleged, 
and can neither admit nor deny the same; he admits that 
he advertised to the general public a bargain sale of mer- 
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cliandise at his said establishment and that said sale was 
advertised for and conducted on the day alleged in the Dec¬ 
laration; he denies all the other allegations of said Decla¬ 
ration. 

BURKART & QUINN, 

By HENRY I. QUINN, 

Attorneys for Defendant. 

Memorandum. 

January 31, 1934—Verdict for plaintiff for $2,500. 

17 Supreme Court of the District of Columbia. 

1 Thursday, June 28, 1934. 

Session resumed pursuant to adjournment, Hon. 0. R. 
Luhring, Justice, presiding. 

# # » •* * * # 

Upon consideration of the motion filed herein, for a new 
trial, the same having been heretofore duly argued and sub¬ 
mitted to the Court, it is ordered that said motion be, and 
the same is hereby overruled, and judgment on verdict 
ordered. 

Wherefore, it is considered that plaintiff recover of the 
defendant herein the sum of Two Thousand Five Hundred 
Dollars ($2,500.00), together with costs of suit to be taxed 
bv the clerk and have execution thereof. 

Thursday, July 19, 1934. 

Session resumed pursuant to adjournment, Hon. Peyton 
Gordon, Justice, presiding. 

Conies now the defendant by her attorney of record and, 
in open Court, notes an appeal to the Court of Appeals of 
this District from the judgment entered herein June 28, 
1934; whereupon, an undertaking to act as a supersedeas 
and cost bond is hereby fixed in the sum of Two Thousand 
Eight Hundred Dollars ($2,800.00). 

Further, for good cause shown it is this day ordered that 
the time within which to file the Bill of Exceptions be, and 
the same is hereby extended to and including August 13, 
1934. 
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18 Memoranda. 

July 20, 1934—Supersedeas bond $2,800 approjved and 
filed. j 

Nos. 81404 and 81405. j 

August 10,1934—Time to file Bill of Exceptions extended 
from day to day to and including February 4, 1935. 

Order Extending Time to File Record. 

Filed November 5, 1934. I 

I 

i 

United States Court of Appeals for the District of 

Columbia. j 

October Term, 1934. J 

Original Nos. 2366, 2367. 

Law 81,404. 

Leon Schwartzman, Petitioner, j 

vs. 

William B. Lloyd. 

Law 81,405. 

Leon Schwartzman, Petitioner, 

vs. 

May P. Lloyd. 

On consideration of the petition for extension of t,ime to 
file the record in the above-entitled cause, it is ordered by 
the Court that the time be and it is hereby extended fo and 
including December 15, 1934. 

Per Mr. Chief Justice MAR 

November 3, 1934. 

A true copy.—Test: 

[seal.] ' HENRY W. HODGES, | 

Clerk of the United States Court of Appeals 

for the District of Columbia. 
By MONCURE BURKE, i 

Deputy Clerk. 
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19 Order Extending Time to File Record. 

Filed December 29,1934. 

United States Court of Appeals for the District of 

Columbia. 

October Term, 1934. 

Original No. 2366. 

Law 81,404. 

Leon Schwartzman, Petitioner, 


vs. 

William B. Lloyd. 

On consideration of the petition for extension of time to 
file the record in the above-entitled cause, It is ordered by 
the Court that the time be and it is hereby extended to and 
including February 1, 1935. 

Per Mr. Chief Justice MARTIN. 

December 24, 1934. 

A true copy.—Test: 

[seal.] ' HENRY W. HODGES, 

Cleric , United States Court of Appeals 
for the District of Columbia. 

20 Order Extending Time to File Record. 

i Filed December 29,1934. 

United States Court of Appeals for the District of 

Columbia. 

October Term, 1934. 

Original No. 2367. 

Law 81,405. 

Leon Schwartzman, Petitioner, 

vs. 

May P. Lloyd. 

On consideration of the petition for extension of time to 

file the record in the above-entitled cause, it is ordered bv 

7 •> 
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the Court that the time he and it is hereby extended to and 
including February 1, 1935. j 

Per Mr. Chief Justice MARTIN. 

December 24, 1934. 

A true copy.—Test: 

[seal.] " HENRY W. HODGEfe, 

Clerk, United States Court of App\eals 
for the District of Columbia. 

I 

21 Order Extending Time to File Record. 

Filed January 30, 1935. 

United States Court of Appeals for the District of 
Columbia, January Term, 1935. j 

i 

Original No. 2366. 

i 

Law. 81,404. j 

Leon Schwartzman, Petitioner, J 

vs. 

William B. Lloyd. I 

I 

i 

| 

On consideration of the petition for extension of );ime to 
file the record in the above-entitled cause, it is ordered by 
the Court that the time be and it is hereby extended to 
and including March 1, 1935. I 

Per Mr. Chief Justice MARGIN. 

January 28, 1935. 

A true copy—Test: | 

[seal.] * HENRY W. HODGES, 

Clerk, United States Court of Appeals 

for the District of Columbia. 


3—645 6a 
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Order Extending Time to File Record. 

Filed January 30, 1935. 

United States Court of Appeals for the District of 
Columbia, January Term, 1935. 

Original No. 2367. 

Law. 81,405. 

Leon Schwartzman, Petitioner, 

vs. 

May P. Lloyd. 

On consideration of the petition for extension of time to 
file the record in the above-entitled cause, it is ordered by 
the Court that the time be and it is hereby extended 
22 to and including March 1, 1935. 

Per Mr. Chief Justice MARTIN. 

January 28, 1935. 

A true copv—Test: 

[seal.] ‘ HENRY W. HODGES, 

Clerk, United States Court of Appeals 

for the District of Columbia. 

Memoranda. 

February 4, 1935—Proposed bill of Exceptions filed. 
March 5, 1935—Bill of Exceptions submitted. 

Order Extending Time to Fide Record. 

Filed March 5, 1935. 

United States Court of Appeals for the District of 
Columbia, January Term, 1935. 

Original No. 2366. 

Law. 81,404. 

i Leon Schwartzman, Petitioner, 

vs. 

William B. Lloyd. 

On consideration of the petition for extension of time to 
file the record in the above-entitled cause, it is ordered 
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by the Court that the time be and it is hei|eby ex¬ 
tended to and including* April 15, 1935. 

Per Mb. Chief Justice MAltTIN. 


March 4, 1935. 


A true copy—Test: 

[seal.] * HENRY W. HODGES, 

Clerk, United States Court of Appeals 

for the District of Columbia. 

. 

Order Extending Time to File Record. | 

Filed March 5, 1935. 

United States Court of Appeals for the District of 
Columbia, January Term, 1935. j 

Original No. 2367. I 

Law. 41,405. 

Leon Schwaetzman, Petitioner, 

vs. 

May P. Lloyd. 

I 

On consideration of the petition for extension of time to 
file the record in the above-entitled cause, it is ordered 
by the Court that the time be and it is hereby extended to 
and including April 15, 1935. ! 

Per Mil Chief Justice MARGIN. 
March 4, 1935. j 

A true copy—Test: 

HENRY W. HODGES, 

Clerk, United States Court of Appeals 

for the District of Columbia. 
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Assignment of Errors. 
Filed March 29, 1935. 


• • • * • * • I 

Now comes the defendant, by his attorney, and paving 
duly entered and perfected an appeal to the United States 
Court of Appeals for the District of Columbia from the 
final judgment entered in the above entitled causes on 
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the — day of June, A. D., 1935, for his assignment of 
errors committed by the trial court, says that the trial 
court erred in the following particulars: 

1. In overruling defendant’s motion for a directed a ver¬ 
dict at the Conclusion of plaintiffs’ evidence. 

2. In refusing to direct a verdict for the defendant at 
the conclusion of plaintiffs’ evidence. 

3. In overruling defendant’s motion for a directed ver- 
diet at the conclusion of all the evidence in the case. 

4. And in refusing to instruct the jury to return a ver¬ 
dict for the defendant. 

5. In refusing to grant defendant’s instruction Number 
One. 

6. In refusing to grant defendant’s instruction Number 
Two. 

7. In refusing to grant defendant’s instruction Number 
Five. 

8. In charging the jury as follows: 

4 4 In determining this question of negligence the jury may 
take into consideration the nature and character of the 
sale advertised, the size and dimension of the entrance or 
area way leading into the store, the number and size of 
the show windows, and their proximity to the entrance, 
the number of people congregating within such area way 
and in front of the premises, their conduct and demeanor, 
whether the defendant knew or by the exercise of 
25 reasonable care could have known of their presence 
and their conduct, the methods followed bv the de- 
fendant in ladmitting them to the store and all other facts 
and circumstances in evidence bearing upon that question. 

If the jury find from a preponderance of the evidence 
that the defendant was negligent in the manner in which 
he maintained such premises for the purposes of such sale, 
that is, if you so find that the defendant failed to exercise 
such care as an ordinarily careful and prudent person 
would have exercised under the same circumstances, and 
you further find that such negligence was the direct and 
proximate cause of the breaking of the show window and 
the resulting injuries to the plaintiff, then your verdict 
should be for the plaintiff.” 

HENRY I. QUINN, 
Attorney for Defendant. 
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Service of copy of the foregoing Assignment of Errors 
is herebv acknowledged as of the 25th day of March, 
A. D., 1935. 

FISCHER, BENDHEIM & FISCHER, 
By NORMAN FISCHER, 

Attorneys for Plaintiffs. 

| 

Supreme Court of the District of Columbia. 

Tuesday, March 26, 1935. 

I 

Session resumed pursuant to adjournment, Honj 0. R. 
Luhring, Justice, presiding. 

i 

#*•**#• 

Come now the parties hereto, in each of the abi>ve-en- 
titled causes, by their attorneys of record, and thereupon, 
the defendant in each case presents to the Court his Bill 
of Exceptions taken at the trial of these causes, anc| here¬ 
tofore submitted herein, and prays that the same be signed 
and made of record, nunc pro tunc , which is hereby ac¬ 
cordingly done. 


26 Designation of Record. 

Filed July 31,1934. 

#**#*## 

Frank E. Cunningham, Esq., 

Clerk of the Supreme Court 
of the District of Columbia. 


Defendant in the above entitled causes, having perfected 
an appeal in the Court of Appeals of the District of Colum¬ 
bia, hereby requests that you prepare a transcript of 
record in the above entitled causes, which were consolidated 
for trial, to consist of the following: 


1. Original Declarations. 

2. Pleas. 

3. Verdict and judgment for the plaintiffs. 

4. Appeal from judgment and order fixing amount of 
undertaking to act as supersedeas on appeal. 

5. Assignment of Errors, and Bill of Exceptions. 
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G. Memorandum of filing of undertaking to act as super¬ 
sedeas on appeal. 

7. This Designation. 

HENRY I. QUINN, 

! Attorney for Defendant. 

Service of copy of the above Designation of Record 
acknowledged this 31 day of Julv, A. D., 1934. 

" STANLEY H. FISCHER, 

Attorneys for Plaintiffs. 

27 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , s.s: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing pages 
numbered from 1 to 26, both inclusive, to be a true and 
correct transcript of the record, according to directions of 
counsel herein filed, copy of which is made part of this 
transcript, in cause No. 81404 at Law, wherein William B. 
Lloyd is Plaintiff and Leon Schwartzman is Defendant, 
and cause No. 81405 at Law, wherein May P. Llovd is Plain- 
tiff and Leon Schwartzman is Defendant, as the same re¬ 
main upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 4th day of April, 1935. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk. 
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In the Supreme Court of the District of Colunibia. 

I 

At Law No. 81404. I 

William B. Lloyd, 230 Chestnut Sr., Clarendon, Va., 

Plaintiff, 


Leon Schwaetzman, 1115 G Street, N. W., Washington, 

D. C., Defendant. I 

i 

At Law No. 81405. 

May P. Lloyd, 230 Chestnut St., Clarendon, Va., Plaintiff, 


Leon Schwartzman, 1115 G Street, N. W., Washington, 

D. C., Defendant. 

, I 

Bill of Exceptions. 

Be it remembered, that the above-entitled causes, having 
been duly consolidated for trial, came on for trial before 
Mr. Justice Luhring, and a jury, on the 29th day of [Janu¬ 
ary, 1934, the plaintiffs being represented by Messrs. 
Leroy S. Bendheim and Stanley II. Fischer, and the defend¬ 
ant, by Henry I. Quinn. 

The following proceedings were had: 

The plaintiffs to maintain the issue on their part joined, 
called Catherine Jeanette Otis, who testified substantially 
as follows: 

That she heard over the radio an announcement of sale 
at the defendant’s store to be held January 9th, 1932, and 
went there on that date with the plaintiff to attend said 
sale; that witness and plaintiff, May P. Lloyd, arrived at 
store about twenty minutes of ten in the morning; 
29 that they found the area between the two show] win¬ 
dows crowded, some people being out on the pave¬ 
ment; that they went to the store to inspect the merchan¬ 
dise ; upon their arrival they saw’ such a crowd witneds did 
not think the store was opened; they looked in one of the 
windows and there were no dresses or anything in the 
window’; they stood on the sidewalk practically on the clivid- 



24 


L. SCHWARTZMAN VS. W. B. AND M. P. LLOYD. 


ing line between the west window of defendant’s store and 
the window of the store next to it; thev did not go into the 
area wav; thev were standing about a foot from the window 
itself, out on the sidewalk; they stood there at first and 
watched the crowd, and the doors would be opened to let a 
few in and then were closed again; that she saw two men put 
their heads in the opening of a small door at the back of 
the show windows and look up, and one of the men said 
something to the other one and he looked up and then went 
back in again; that she thought they were remarking about 
the crowd because one of them kinder laughed as if to say 
what a big crowd they were having there; one man was in 
his shirt sleeves and she did not remember what the other 
one had on; that the door was only opened once while they 
were there to let a few in; that she heard something said by 
a person in the crowd when she looked at the store window 
and saw a 1 crack in the glass, and then turned to Mrs. Lloyd 
and stated, 4 4 There is a crack in that glass. It is likelv to 
bust. We had better get away from here.” And Mrs. 
Lloyd said “Yes, let us go.” That as they turned away she 
saw the windows come down and when she got straightened 
up a bit and turned around and looked for Mrs. Lloyd, the 
plaintiff, she was down on the ground; the witness helped to 
pick plaintiff up, and she was fainting and some men helped 
her to hold the plaintiff; the blood was coming out of plain¬ 
tiff’s arm and they put a knot on her wri^t to stop the blood 
from flowing; that they took plaintiff to hospital in the Fire 
Rescue Squad ambulance; when doors to store were opened 
people just moved up and stopped when the doors were 
shut; that she didn’t know because she did not go inside of 
the area, 1 but she thought it was crowded; that when the 
window fell Mrs. Lloyd went over on her side and some¬ 
body jumped over her and knocked her down; that she did 
not see what struck her; that the plaintiff’s stocking 
30 was cut, and that her hand was cut in a couple of 
places and that she could see the blood streaming 
down her hand; plaintiff was taken first to Emergency 
Hospital where stitches were put in her hands in two places 
and a couple in her legs. Plaintiff was doing a lot of talk¬ 
ing and hollering; that she was taken from Emergency Hos¬ 
pital to her home and went to Columbia Hospital soon after 
that, where she remained for a week or more and came 
home and went back the next day; she was in the hospital 
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I 

i 

about four days and they would not let anybody dee her, 
when they finally let her see plaintiff she said, “tlello,” 
and then said, “Oh! yes, you are Otis”; that plaintiff 
looked at her sorter funny and kinder wild-eyed and said, 
“I don’t feel good”; that plaintiff talked about dying and 
said there wasn’t anything for her to live for and if they 
made her stay at the hospital she would kill herself; that 
she saw her the night before the baby was born and plain¬ 
tiff had to be held in bed by her husband, and Captain 
Wiley gave her a hypodermic; that after the baby whs born 
plaintiff’s condition did not seem to improve and she was 
in bed from the time she came home until after the iZOth of 
July, and during that time Mrs. Motley was doing th4 house 
work, and taking care of the babies; that during that period 
of time plaintiff attempted to commit suicide qn two 
occasions. 

On cross-examination witness stated she did not see 
plaintiff knocked down, but when she turned around plain¬ 
tiff was on the pavement ; they stepped over to get out of 
the way but nobody stopped to help her up; that the window 
in which the crack appeared was the one nearest Twelfth 
Street; she could not remember which window thej crack 
was in, whether the one parellel with the street or tljie one 
running back towards the door; she noticed this craqk just 
a couple of minutes before Mrs. Lloyd was hit but coi^ld not 
remember which glass was cracked; that all of the glass 
fell down at once; that plaintiff was nearer to the window 
than the witness and standing about a foot away frdm the 
window; the witness was not sure whether the cracjc was 
in the lower part or the middle of the glass but thinks it 
came from the top because she thought she looked 
31 up; that plaintiff and witness had been near the win¬ 

dow about ten or fifteen minutes before the accident, 
and they would stand aside to let people come up because 
they didn’t want to get into the crowd, the crowd sfjarted 
about the middle of the store and curved around to the 
front of the' building; that she would tell a woman to come 
in front of her because she was not going in; that np one 
pushed against her. 

“Q. At that time did anybody push against you? A], No, 
no. I was in back of them. 


4—6456a 
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Q. But at times they were back of you when you would 
ask them if they wanted to get by you ? A. Well, yes. But 
they never pushed. 

Q. But there were some times when the crowd was back 
of you and some of them were in front of you? A. Well, 
I wouldn’t call it a crowd. 

Q. Now,! at any time did you notice anybody pushing and 
shoiting. A. Yes, but they walked on by. 

Q. No. Did you notice any pushing and shoving that at¬ 
tracted your attention? A. No. 

Q. Were they unruly at all? A. No. 

Q. At no time did anyone push or crowd forward in such 
a way as to indicate that there was danger of being pushed 
through a window or anything of that kind? A. No. Not 
that I noticed. 

Q. Well, you were standing there about ten minutes while 

this was going on? A. About ten or fifteen minutes. 
« * # 

Q. When the man opened the door to let a few’ in, they 
w’ent on in; and the people just took their time without be¬ 
coming disorderly or unruly in the slightest? A. Well, I 
w’as not in the crow r d that had pushed up to the 
wall, * * * 

32 Q. Did you at any time see any danger in the situa¬ 
tion until you said you did see this crack in the win¬ 
dow’? A. Yes.” 

That the man wiio looked out from the small door at the 
back of the show window^ looked out at the crow r d and made 
some comment and smiled at the crowd, and at that time 
she did not see anv crack in the window; thev seemed to 
be looking the crow T d over; that there were no barricades or 
guards around the window", and no warning was given to 
the crowd of the possibility of the window’ breaking. 

4 ‘ Q. Did you notice a policeman out on the pavement back 
of the crow’d? A. No, not until—the fire rescue squad got 
there. 

Q. You didn’t see any right before the accident? A. No, 
sir, I didn’t. 

Q. Did any of the defendant’s employees or anybody 
come out and trv to control the crowd in the area? A. 
No.” 


L. SCHWARTZMAN VS. W. B. AND M. P. LLOYD. 


27 


Mr. Quinn: “I submit that there was nothing for them 
to control. The crowd was not unruly.” j 

The Court: “Well, whether they came out?” j 

Mr. Bendheim: “They could have gotten them but of 

the areaway. They were jammed up in there.” j 

I 

Witness: There were so many people that they couldn’t 
have got out of the front of that store. 1 

“Q. Was there any warning given to the crowd bf the 
possibility of the window breaking? A. Not while I was 
there. ’ ’ j 

33 Then to further maintain their issues on theijr part 
joined the plaintiffs called as one of their witnesses 
the plaintiff, May P. Lloyd, who testified substantially as 
follows: | 

That she was twentv-nine vears of age, had four children 
living and one buried, and that the births of the children 
born before January, 1932, were normal; that on January 
9th, 1932, she heard the announcement over the radid of a 
sale at the defendant’s place of business; that she I went 
down to the store on the morning of January 9th, with her 
husband, her children and Mrs. Otis. The husband parked 
his machine a short distance from the store and she and 
Mrs. Otis went down to the store which was on G S'treet 
between 11th and 12th Streets, N. W.; that they were look¬ 
ing in the window; there was a large crowd and they stlayed 
a little apart from the crowd because plaintiff was not 
feeling so awfully well. That Mrs. Otis stood dirpctly 
behind her; that when they arrived it was about nine thirty 
o’clock, and a crowd was already there. That she hbard 
someone say, “Oh Goodness! that glass is broke,” and she 
and Mrs. Otis thought they had better go; when they 'first 
got there and noticed the crowd she did not intend tb go 
into the store with that big crowd; it would have been! im¬ 
possible because the defendant was only admitting seven 
or eight at a time and naturally like all women everybody 
wanted to get in first. When they had been there aboht a 
minute the store opened and they let a few people in apout 
seven or eight and then closed the door, and naturjally 
everybody that was trying to get in had to push back; jhat 
they opened the door and let some of the crowd in al^out 
twice, they did not let anybody out the front door; that!she 
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was there about ten or fifteen minutes and during that time 
made no effort to mingle with the crowd but continued to 
stand by the window; that she saw two men looking out the 
window and she thought they were laughing because of 
the crowd waiting for the sale as they seemed to be 
34 in good humor and she noticed them looking up 
and around the window, and wondered what they 
were looking at, but did not notice anything about the win¬ 
dow at that time herself; that she heard some remark about 
a window being cracked, and they turned around to go and 
she was knocked down by the force of falling glass; that 
she had turned her back to go and had started to move 
away when the glass fell; she was pitched forward on the 
ground; that she was cut and her arms were bleeding; she 
was taken to Emergency Hospital and she was in a daze; 
she stayed at Emergency Hospital until afternoon and while 
there they stitched her hands and knees: she went home 
from Emergency Hospital and on the following Sunday 
morning went to Columbia Hospital because she was in 
pain—labor pains—which had begun on Saturday night, 
she being pregnant at the time, and having been pregnant 
for about seven and one-half months; she was expecting her 
child some time in Februarv or the first of March; that no 
warnings were given to the crowd by anybody in charge of 
the store or by anvone else, and the store windows were not 
boarded nor was there any protection around the windows 
at all, and no policeman was there to take charge of the 
crowd; that she stayed at Columbia Hospital from Sunday 
to the following Friday and then returned to her home; that 
later she returned to Columbia Hospital but doesn’t re¬ 
member when; that when she finallv returned from Co- 
lumbia Hospital she was confined to her home for two or 
three months, the only way she could get up was for some¬ 
body to take her up; that Mrs. Motley took care of the house 
and children for her and was there for about seven or eight 
months. Doctor Wiley who treated her for her pregnancy 
prior to the accident was in the Philippine Islands; that 
Doctor Wiley had arranged with Doctor Grass to deliver 
her baby before the accident happened; and while she was 
in the hospital she had nurses day and night. 

On cross-examination plaintiff stated that she thought 
when they let in seven or eight the first time the store was 
just being opened that morning; that it must have been 
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opened before that; that when they let in the 

35 first ones plaintiff never moved forward at all but 
took a position near the window and stayed there all 

the time; that when they let some of the crowd in the sec¬ 
ond time plaintiff moved back towards 12th Street, away 
from the door; that they did not want to be pushed in with 
the crowd; that they were not in the crowd and neVer got 
into the entrance between the windows; that the people 
were coming from behind her and trying to get in ^nd she 
moved out of their way; that she didn’t see a cracl^ in the 
glass because she did not bother to look as she waited to 
get away from there; that she does not know what glass 
finally broke; that when seven or eight people were let in 
the crowd moved forward and then stood there and waited 
until the door was opened to let a few more in. Tnat like 
any crowd they pushed and shoved one another and it was 
a large crowd practically out on the sidewalk; thdt just 
before the glass crashed the door had been opened and a 
few people let in, and close to that time she heard somebody 
say something about the glass cracking, and she turned to 
go; that it was not raining heavy, it was just a mist falling. 

“Q. There wasn’t anything unusual, was there, ^n the 
movement of the crowd, except as usually whenever beople 
are trying to get in some place ? A. Of course, they pushed 
and shoved one another. | 

Q. There was nothing unusual there? A. Well, lilje any 
crowd, you shove and push. 

Q. Did you see any people against the walls? A. They 
had to get against the glass, because the crowd was so large. 

Q. Were they packed in close in that little area-way, as 
someone had called it, in behind the window? A. Yes, there 
was a large crowd. They were practically out on the side¬ 
walk. ’ ’ 

To further maintain the issue on their part joined the 
plaintiffs called as a witness, Mrs. Catherine Mornin^star, 
who testified substantially as follows: j 

36 That on the morning of January 9th, 1932j she 
was attracted by the crowd in front of defendant’s 

store, and stood bv the West window. That the little area 
way (meaning the space between the East and West show 
windows) was filled with people and people were outside 
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of the area way down to the curb; she and her daughter 
stood there a few minutes and the door was opened and some 
folks were let in just about the time she got there and she 
stood there talking. When the door was opened to let the 
people in the others surged forward, worked forward like 
they expected to get in at that time, and when the door was 
closed they just stood like they were; that the door was 
only opened once while she was there; she noticed two gen¬ 
tlemen standing near the center door and they looked out 
through the bay windows through the little door and kept 
looking up; that the windows were not barricaded or pro¬ 
tected in any way and no policeman was there to control the 
crowd and no one from the defendant’s store was outside to 
warn the people of a dangerous condition or attempt to con¬ 
trol the movements of the crowd; that some of the people 
were pressing against the windows. 

“Bv the Court: 

Q. Was anybody pressed against those windows in the 
area way? A. They were crowded in there right smart. 

Q. You still have not answered my question. Were they 
pressed against the window? A. Yes, sir.” 

That she stbod there a few minutes and started to leave and 
after she had walked about five feet towards the center of 
the street the crash came; that she was hit by some glass; 
that she did not know Mr. or Mrs. Lloyd. 

On cross-examination the witness stated that she was on 
the sidewalk in front of the building line and did not get 
in the area between the windows at all; that there were 
probably twenty or twenty-five people in that area between 
the windows and on the public sidewalk there was some 
more people; that there was a large sign pasted on 
37 the window about half way up; at the time they let 
some people in the people sorter moved forward at 
that time; that the crash came almost instantly after that 
and everything was over in ten minutes all told; that she 
did not see any of the people fall through the glass; that 
they started crowding in and she didn’t want to be in the 
crowd, and that is why she decided to leave and just as 
they were all crowded in and she was leaving, the crash 
happened; and that she did not notice if the people who 
were standing against the glass were leaning against the 
window. 
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To further maintain the issues oil their part jojned, the 
plaintiffs called as a witness Mildred Elizabeth l^orning- 
star, who testified substantially as follows: 

That she was in the company of her mother when they 
stopped in front of the defendant’s store on G Street be¬ 
tween Eleventh and Twelfth Streets; there was a c|rowd of 
ladies standing there; they were up against the windows; 
that they were between the two windows; she and her 
mother were standing on the left hand towards [Twelfth 
Street; that just as she and her mother got there 1}he door 
was opened and some people were let in and at that time 
the people all moved forward; that she believes tf^at they 
opened the door the second time and let a couple ^>f more 
people in and the crowd moved forward in the aijeaway; 

that she thought there were seventy-five or I a hun- 
38 dred people on the sidewalk and in the area between 
the windows; that she saw two men standing by the 
door, one of whom was in his short sleeves; that they stood 
there looking out and smiling and went over and opened 
the little door and looked out the window and smiled'again; 
when she saw them look up that they then closed the little 
door back of the window and went back into the store; that 
she did not hear any warning given to the crowd as to the 
possibility of the window breaking; did not see any police 
officer there to control the crowd; did not see any barri¬ 
cades or guards around the window to protect the j crowd 
from breakage, and after the men looked in the window no 
warning was given to the crowd; that both windows broke; 
that is, the windows on both sides. | 

On cross-examination the witness testified as folldws: 

Mother was knocked down by the crowd after the ^rash; 
that she and her mother were standing right in the ifiiddle 
of the pavement and the window; but they had movdd two 
or three feet out when the crash came and were not be¬ 
tween the windows when they crashed; when the] man 
opened the door the people moved forward and he opened 
the door twice; that at the time they turned to go the people 
then moved and there was no movement in the crowd ex¬ 
cept a few around her moved; that she did not noticij any 
movement of the people about the time the men came to 
the door and looked out and before the crash came anti she 
did not see any of the people fall in towards the windojw. 
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“Q. Right before this crash came, at the time you were 
standing there, there was not any disturbance of any kind? 
A. No, sir. 

Q. And there was no roughness on the people’s part, any 

pushing and shoving? A. No, sir, just when they opened 

the door thev went forward. 

* 

39 Q. When the men looked out the window and 
smiled the people were standing there in an orderly 

fashion? A. Yes, sir. 

Q. And then right after that the crash came? A. Yes, 
sir. 

Q. At no time there did you notice anybody pushing or 
shoving in a rough fashion or injuring those windows? 
A. Well, they were all squeezed up in there. 

Q. They were in there, but they were standing in an or¬ 
derly fashion? A. Yes, sir. 

Q. And that is the way they were standing when the men 
looked out and smiled? A. Yes, sir.” 

On redirect examination the witness testified that the 
crowd acted like anv other crowd under these conditions; 

W 7 

that she was not acquainted with Mr. and Mrs. Lloyd. 

Counsel for the plaintiffs then announced their case closed 
and counsel for defendant moved the Court to direct the 
jury to return a verdict in favor of the defendant because 

the evidence did not show the violation of anv dutv on the 

•/ •/ 

part of the defendant, plaintiff’s injuries were not due to 
any negligence on his part, and the evidence did not sup¬ 
port the allegations of the Declaration. The Court over¬ 
ruled said motion, whereupon an exception was noted and 
allowed on behalf of the defendant. 

Whereupon, the defendant called as a witness Frank E. 
Dudley, who testified substantially as follows: 

That he painted the going out of business signs for the 
defendant the night before the sale and that said signs 
were placed at the top of the windows on the inside; that 
there were no dresses or dress goods in the windows; 

40 that he was at the defendant’s store on Januarv 9th 
when the sale began and when the doors were first 

opened; that the doors were opened at nine o’clock, 
and the people who had gathered at that time were 
let into the store; that after the first group was let 
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in there were none left on the pavement, but 
thereafter other people gathered; that when those in the 
store had been waited on they were let out of a rear door 
that went to 12th Street; that witness opened the door to 
let others in when there was room; the people in the crowd 
outside were very orderly and quiet; there was no pushing 
or shoving; that he opened the door to let people iji twice 
after the first group had been let in; that there was no 
pushing or shoving or indication of disorder at any time; 
that when he opened the door each time he told the people 
to take it easy, they would all be let in; that the accident 
happened a few minutes after he had opened the dqor the 
third time ;• that he could not look through the door as the 
glass was covered with a sign, and they could onljv look 
under the bottom of the sign in the windows as the, signs 
were on the upper half; that at no time did he see an^ indi¬ 
cation of the danger of the crowd crashing through tl^e win¬ 
dow, or of the window breaking; that he has painted signs 
for other sales advertised by local agents, and has been 
present when those sales have been conducted; that he has 
attended about twentv-five of these sales, some large and 
some small, and some of the stores conducting saidj sales 
had show windows just like the defendant’s; that Ije has 
seen crowds gather at such sales and had seen them in 
between the show windows and on the pavement and he has 
never known of an accident of this sort to happen ^t one 
of those sales, and at none of these sales did any (jf the 
merchants board up or barricade their show windows] 

On cross-examination the witness testified that he had 
been a sign painter for about three years and wag just 
starting in business at the time of the accident; th^t his 
place of business was at his home; that the defendant re¬ 
quested him to paint the said signs two or three days 
41 before the said sale; that he got to the store about 
quarter of eight that morning with Mr. Dutt,j who 
had keys of the store and who conducted the sale; that Mr. 
Dutt ordered him to hang the signs up; that he hung the 
signs in the window the night before about six o’clock; 
that when he took charge of the front door the vestibule or 
area way between the windows was full of people; th^t we 
could see many people out on the side walk; that he let in all 
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the first crowd, and they filled up the store so he shut the 
door; that after sufficient number of people went out the 
rear he would open the door and let others in; that when 
he opened the door the second time the area way was 
packed and when he opened the door he just cautioned the 
people not to shove; that he cautioned them because people 
have a tendency when in a crowd to shove and he did not 
want any pushing unnecessarily; that he was not afraid 
that they would push or shove through the windows, that 
he had in mind the comfort of the women; that Mr. Dutt 
asked him to take charge of the door that day, and when he 
opened the door on the several ocasions the crowd took it 
easy and there was no pushing or shoving. 

Whereupon, the defendant called as a witness in his be¬ 
half Lester Dutt, who testified substantiallv as follows: 

That he is a liquidating agent and conducts sales for mer¬ 
chants; that he conducted the sale at defendant ’s store on 
January 9th, 1932; that he arrived at the store about 8:30 
o ’clock; that the only one there then was one of the clerks; 
that there were employed there that day approximately ten 
clerks, all ladies, and there was also a porter by the name 
of Henry Onley; that he has made inquiry concerning 
Henrv Onlev and has been unable to locate him; there was 
also there at the store that day Mr. Dudley, a sign painter; 
when the door was opened the first time there were enough 
people there to keep all the clerks busy; that after the first 
group was let in others gathered, and when there was room 
to let in some to take the place of those who had left by the 
back door, the front door was opened for that pur- 
42 pose; that Mr. Dudley and Onley were at the front 
door; that it is possible that he went to the front of 
the store at other times and noticed the crowd and at no 
time did he notice any pushing, shoving or rough work by 
those in the crowd; that there was nothing to attract his 
attention to any danger of the crowd pushing through the 
windows; that he had conducted in Washington before this 
sale of January 9th approximately twenty-five or thirty 
other sales for merchants and had conducted sales on 
premises that had show windows of the same general type 
as those of the defendant; that he had conducted them on 
premises that had show windows of worse type and by that 
meant premises that had what was known as an island 
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window, a sort of show case in the center and where the 
people would be entirely surrounded by glass and where 
the main entrance was a single door in the back; that 
around this island would be show windows that caipe out; 
that he conducted sales on premises of the same general 
type as the defendant’s and with the same kind of bay win¬ 
dows during two years previous to this sale of January 
9th; that he never knew anv of the merchants at!whose 
stores lie conducted such sales to board up their show win¬ 
dows or put any guards around them; that crowds gath¬ 
ered at those sales and in the area ways just as thby did 
in this sale at the defendant’s store on January 9th, and 
no show windows were ever crashed in by the crowds at 
those sales; that on the morning of the sale at the defend¬ 
ant’s place, on January 9th, 1932, it was raining and people 
had their umbrellas up. 

On cross-examination witness testified that he did not 
see the defendant until after the accident and then h^ first 
saw him coming down the street running; that the defend¬ 
ant was not in the store before the accident; witness had 
been a liquidating agent for about five years; that hb con¬ 
ducted sales for Berberich’s, J. B. Jones Company, farks, 
the Wellesley Company, and others, that after he arrived 
in the store at 8:30 o’clock, he instructed Mr. Dudley to 
paint some signs for the racks; the signs that Mr. Dudley 
painted for the window were in the window and had been 
put there the night before; that later he instructed 
43 Dudley to take charge of the front door and told him 
when to open it; that the people who came in were 
very orderly; when the first group was let in the store (there 
were no persons left out on the pavement; he did not (know 
whether the door was opened twice or three times, b!ut he 
instructed Mr. Dudley to tell the crowd not to pu^h or 
shove; that he never thought of the windows breaking in 
this connection and he was simply taking precaution against 
the natural tendency of people coming through a narrow 
door not to take their time; that he didn’t have in mind 
the breaking of the window because that had never hap¬ 
pened before in his experience at other sales; that he does 
not remember looking out of the little door back of the 
window but it is possible that he did; he has no spbcific 
recollection of it; that he observed the crowd as they were 
coming in and he did not see anything unruly. 
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Whereupon, the defendant, Leon Schwartzman, as wit¬ 
ness on his own behalf, testified substantially as follows: 

That he was the owner of the business at 1115 G Street, 
N. W., and that on January 9th, a sale was being conducted 
for him by Mr. Dutt; that he was living in Baltimore at 
the time and commuted back and forth; that when he 
awakened on the morning of January 9th, he found that it 
was raining steadilv and he did not come to the store as 
early as planned, because he thought there would be no 
one attending the sale in such weather; that when he ar¬ 
rived in the vicinity of his store he saw a crowd gathered 
and the firemen and policemen, and when he ran up the 
street he found the windows smashed and people being held 
back by the police; that lie had conducted sales before on 
the same premises when large crowds had gathered and 
had seen sales conducted at other places where show win¬ 
dows were arranged like those at his store; that flic win¬ 
dows were never barricaded or guarded and there had 
never been anv such accident to his knowledge. 

Whereupon, the defendant announced its case concluded, 
and moved the Court to direct a verdict in favor of 
44 the defendant on all of the evidence, which motion 
was overruled, and an exception noted and allowed. 

Thereupon, the Court granted or refused the following 
instructions, to which action of the Court exceptions were 

dulv noted and allowed. 

* 

“Plaintiffs’ Instruction Number One (Refused). 

The .jury arc instructed that the standard of care fixed 
by law is due care under the circumstances and this re¬ 
quires a vigilance commensurate with the danger to be ap¬ 
prehended. If, therefore, you find from the evidence that 
the said defendant could have, by the exercise of reason¬ 
able care, foreseen and apprehended the occurrence of the 
injury to the plaintiff, May P. Lloyd, by the erection of 
proper barricades and guards around his said show win¬ 
dows or by the giving of timely warning to the crowd 
assembled outside his establishment, and you further find 
that the said defendant neglected so to do, then, as a mat¬ 
ter of law, the defendant failed to exercise due care and 
vigilance commensurate with the danger to be appre¬ 
hended, having regard to the character of the sale and 
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tlie customary conduct of the patrons and under |such a 
finding you must render your verdict in favor of the 
plaintiff s.” 

“Defendant’s Instruction Number One (Refused). 

The jury are instructed that the evidence in thjis case 
does not establish that any negligence on the part of the 
defendant caused the injuries suffered by the plaintiff and 
your verdict should, therefore, be for the defendanii.” 

“Defendant’s Instruction Number Two (Refused). 

The jury are instructed that the evidence in this case 
discloses the fact that for some time before and after the 
accident complained of, the plaintiff was under treatment 
by her own family physician, and that said physician has 
not been produced in Court as a witness for the plaintiff 
nor lias his deposition been taken as provided by the rules 
of this Court. You arc entitled to presume that this physi¬ 
cian was in a better position to know her physical condi¬ 
tion immediately before the accident and to picture io you 
said condition in comparison with her condition aftgr the 
said accident. The plaintiff in this case, having failed to 
produce said physician, or to take his deposition as allowed 
under the rules of this Court, you may, if you see fit,) draw 
the inference that, had he been produced in Court, ^r his 
deposition taken and read in this case, that his testimony 
would be unfavorable to the plaintiff.” 

45 “Defendant’s Instruction Number Five (Refused). 

The jury are instructed that there was no obligation! rest¬ 
ing upon the defendant to barricade or guard the (show 
windows referred to in this case, and that his failulre to 
do so is not proof of negligence which would justify you 
in returning a verdict for the plaintiff. Unless youj find 
from the evidence that the defendant had knowledge! that 
the said windows would probably break while the plaintiff 
was standing near the same, and the probability oif the 
danger of the same breaking would not be manifest j to a 
person of ordinary intelligence standing in the crowd that 
had gathered near said windows, and did fail to warij the 
plaintiff of said danger when she was ignorant of the sjmie, 
then your verdict must be for the defendant.” 

I 

Whereupon the Court charged the jury with reference to 
the question of negligence in the following language: i 
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“Ill determining this question of negligence the jury 

mav take into consideration the nature and character of 
•/ 

the sale advertised, the size and dimension of the entrance 

or area way leading into the store, the number and size 

of the show windows, and their proximity to the entrance, 

the number of people congregating within such area way 

and in front of the premises, their conduct and demeanor, 

whether the defendant knew or bv the exercise of reason- 

•> 

able care could have known of their presence and their 
conduct, the methods followed by the defendant in admit¬ 
ting them to the store and all other facts and circumstances 
in evidence bearing upon that question. 

If the jury find from a preponderance of the evidence 
that the defendant was negligent in the manner in which 
he maintained such premises for the purposes of such sale, 
that is, if vou so find that the defendant failed to exercise 
such care as an ordinarily careful and prudent person 
would have exercised under the same circumstances, and 
you further find that such negligence was the direct and 
proximate cause of the breaking of the show window and 
the resulting injuries to the plaintiff, then your verdict 
should be for the plaintiff.’’ 

The foregoing is the substance of all the testimony 
offered in the trial of these cases, except the medical 
testimony. 

Be it further remembered, that all the exceptions set 
out in the foregoing were severally made and entered at 
the time when made and were dulv noted by the Court on 
its minutes; and defendant moves the Court to sign this, 
his Bill of Exceptions, to have the same force and 
46 effect as to each and every said exception, which 

motion is granted, and the Court accordingly signs 
this Bill of Exceptions to have the force and effect as 
aforesaid, now for then, this 26th dav of March, 1935. 

0. R. LUHRING, 

J ustice. 
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